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QUESTION PRESENTED 


In appellee’s opinion, the question presented is: Wheth- 
er the admission into evidence at appellant’s trial, without 
objection, of two oral admissions made by appellant said 
to be “coerced confessions” is “such a denial or infringe- 
ment of the constitutional rights” of appellant “as to 
render the judgment vulnerable to collateral attack” 
under 28 U.S.C. § 2255, where (1) appellant on direct 
appeal in this Court, represented by counsel, could have 
presented the question but deliberately abandoned it; and 
(2) no manifest injustice in the convictions is argued 
or shown? 


Counterstatement of the Case. 
Constitutional Provision and Statute Involved 
Argument: 


Absent A Showing Of A Miscarriage Of Justice In This 
Case, And In Circumstances Where Appellant Had Full 
Opportunity To Raise The Question On Direct Appeal 
But Deliberately Abandoned It, The Admissibility Of 
His Oral Admissions At Trial Is Not Cognizable On 
Motion To Vacate Sentence Under 28 U.S.C. § 2255 


Conclusion 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,875 


SAMUEL E. YOUNG, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the District Court 
(J.A. 16) denying a “Petition for Leave to Prosecute 
Appeal in Forma Pauperis—and Affidavit in Support 
Thereof” (J.A. 8-10) which the lower court had treated 
as a motion to set aside sentence pursuant to 28 U.S.C. 
§ 2255 (J.A. 15-6). 

This appellant has previously been before this Court on 
direct appeal from the underlying judgment convicting 
him of assault with intent to commit robbery and assault 
with a dangerous weapon. March 16, 1961, this Court 
affirmed the judgment of conviction. Young v. United 


(1) 
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States, 109 U.S. App. D.C. 414, 288 F.2d 398 (No. 
16018). The basic facts of the case, as they came in at 
trial, appear on the face of the Court’s opinion; but they 
will be recounted here with references to the joint appen- 
dix filed in that case.’ 

At approximately 1:30 a.m. of December 18, 1959, 
Officers Eugene A. Duvall and Jean B. Newville entered 
Jimmie’s Bar and Grill at 1205 11th Street Northwest 
(Supp. J.A. 8-9), an establishment owned by a Mrs. Mae 
Georganas (Supp. J.A. 5). The place had closed that 
evening at midnight (ibid.). The officers were in plain- 
clothes, staked out in connection with a recent outbreak 
of street crimes, holdups, and housebreakings in the 
neighborhood (Supp. J.A. 8). Within a few minutes 
of their arrival, they were joined by Officers Robert G. 
Denell and Charles Fisher, who were also on plainclothes 
duty (Supp. J.A. 10). Several other persons, not officers, 
were also present. 

Shortly there was a knock at the door. Officer Duvall 
went to the door, “pulled the shade,” and saw appellant 
and his codefendant Thompson outside. (Supp. J.A. 10.) 
Appellant asked Officer Duvall who owned a certain sta- 
tion wagon that was parked directly in front. Duvall 
recognized the car as Officer Denell’s, “thought maybe 
somebody hit the automobile or something like that,” and 
opened the door. As he did so, appellant and Thompson 
“started through,” appellant with an open knife in his 
hand, cutting at Officer Duvall across his abdomen and 
telling him “to get out of the * * * door, this [is] a 
hold-up.” (Supp. J.A. 11, 14, 15.) According to Duvall’s 
testimony, he seized appellant and pushed him back out 
the door; in Duvall’s words: “Mr. Young and myself 
started fighting on the entrance there. We fought half- 
way up the steps and down again and I finally got my 
blackjack out of my back pocket * * * and started fighting 


1 By order dated May 18, 1962, this Court granted leave to use 
the joint appendix filed in the direct appeal, No. 16018, as a 
supplementary joint appendix in this case, to be referred to as 
“Supp. J.A.” 
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Mr. Young with the blackjack. And at that time, Officer 
Newville * * * came to my aid and we were finally able 
to subdue him.” (Supp. J.A. 11). 

It was at this point that Officer Duvall, in the presence 
of the other witnesses, obtained from appellant a state- 
ment which was admitted into evidence and which appel- 
lant now contends was “involuntary.” While appellant 
was lying on the sidewalk, Duvall asked him, “Tell me 
exactly why you came to this bar room,” and appellant 
answered, “He [Thompson] and I were going to hold it 
up” (Supp. J.A. 12). No objection to the admission of 
this statement into evidence at trial was taken by the 
defense (see Supp. J.A. 12). 

About twenty or thirty minutes after appellant’s arrest, 
Duvall’s testimony continued, appellant and Thompson 
were confronted with one another at the precinct, and it 
was then that appellant, in response to questioning, said 
“that he and Thompson had come there to hold the place 
up and that there was another man involved called Joe 
and he [appellant] thought his last name was Johnson. 
* * * Joe had brought them there and the whole thing was 
planned by Mr. Thompson. * * * He [appellant] said Joe 
told him that the money from Chip’s, which is the other 
bar room Mrs. Georganas owns, is usually down there 
until after they clean that bar room up * * * up and 
they wanted to make sure they got the receipts from both 
bar rooms when they went into Jimm’s * * * *.” (Supp. 
J.A. 13.) This statement, as in the case of the first al- 
ready spoken of, was admitted into evidence without 
objection at trial (see Supp. J.A. 13), and appellant’s 
present argument is that this statement, too, was “in- 
voluntary” (Br. at 7). 

Appellant testified that on the evening in question he 
had been to Chip’s Grill with a friend, later went to 
the Kennedy Theater and “looked at the show,” left the 
theater, and drove to 11th and M Streets where he parked 
his car. He crossed the street and saw the officers “beat- 
ing” Thompson. A police officer, he said, “grabbed” him 
and began beating him for no reason at all. (Supp. J.A. 
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18-19.) Appellant denied that he ever made a statement 
to police concerning the robbery (Supp. J.A. 19), and 
denied prior acquaintance with Thompson (Supp. J.A. 
20). Appellant recalled being transported to the precinct 
in a wagon, said “I was bleeding pretty bad. * * * Some- 
time the next morning, they taken me to D. C. General 
which I begged them all night to take me but they 
wouldn’t do it” (Supp. J.4. 19). According to hospital 
records of appellant’s treatment that the defense had 
read into evidence at trial, appellant was admitted to 
D. C. General at 5:30 a.m. of the same morning as the 
crime, x-rayed, and upon physical examination was found 
to have suffered “several conjunctival hemorrhages, well- 
marked swelling and periorbital edema”; stitches were 
taken in two lacerations, one four centimeters long, the 
other two centimeters long (Tr. 258-9). Defense counsel 
made no further effort to particularize the nature of 
appellant’s injuries, but the legitimate inference would 
be that these injuries, whatever they were,” had been 
inflicted by Officer Duvall’s blackjack when, according to 
his testimony, he had attempted to subdue appellant after 
appellant struck at him with an open knife. 

The foregoing constitutes the sum and substance of all 
the trial testimony that could conceivably relate to ap- 
pellant’s claim that his two statements, admitted into 
evidence at trial without objection, were “involuntary.” 

Following entry of the judgment of conviction and 
denial by the District Court of an application for leave 
to proceed on appeal in forma pauperis, appellant re- 
newed his bid for a government-paid appeal in this Court, 
in Miscellaneous Docket No. 1478, to which the Court is 


2The conjunctiva is the mucous membrane that covers the 
anterior surface of the eyeball and lines the lids; “several con- 
junctival hemorrhages” would therefore seem to indicate blood- 
flow from that region. The periorbita is the thick, fibrous mem- 
brane that covers the surface of the bone that constitutes the 
orbit of the eye; edema is swelling; “well-marked swelling and 
periorbital edema” would therefore seem to indicate swelling in 
that tissue. There is no affirmative evidence of “head injuries” 
(Br. at 8) other than these. 
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respectfully referred. This Court appointed Forbes Blair, 
Esquire, to represent appellant, and Mr. Blair duly filed, 
June 16, 1960, the usual memorandum in support of the 
petition—but, it should be noted, without having first 
obtained the trial transcript. Without benefit of the tran- 
script, Mr. Blair raised, among other questions, the ad- 
missibility of the two “confessions” now in issue.* August 


3 Memorandum in Support of the Petition for Leave to Appeal 
in Forma Pauperis, Misc. 1473, pp. 4-5: 


THE CONFESSIONS WERE INADMISSIBLE 


Part of the Government’s evidence in support of the charges 
against Petitioner consisted of two oral confessions wherein 
Petitioner allegedly admitted he had planned to “stick-up the 
restaurant.” It is submitted that both of these confessions 
should have been rejected. The trial court should admit con- 
fessions in evidence only after it has determined for itself 
after a full hearing of all the evidence offered on the issue 
that the confessions were voluntary. The first confession 
should not have been admitted since it was made during the 
altercation wherein petitioner received constant blows on the 
head from a blackjack and in such a situation there is grave 
doubt whether petitioner had the mental capacity to “freely” 
and “voluntarily” confess a crime. The severe physical in- 
juries undoubtedly affected petitioner’s mental capabilities to 
a point that anything said during that time would not be 
trustworthy and certainly could not be seriously considered 
to be voluntary and should have been excluded as incompetent. 
The Supreme Court held long ago that any doubt as to 
whether a confession was voluntary must be determined in 
favor of an accused. Bram v. United States, 168 U.S. 532 
(1897). The compelling inference here is that the confession 
was not the free act of petitioner, especially since he later 
repudiated the confession. See Payton v. United States, 96 
U.S. App. D.C. 1. 

The second confession was extracted at the police precinct 
during the * * * period petitioner was detained before being 
taken before a committing magistrate. * * * * Petitioner was 
still suffering from the severe head injuries inflicted by Officer 
Duvall and [therefore] * * * the second “confession” should 
not have been admitted. 


If this argument has a familiar ring to it, it may be because 
appellant’s present brief (Br. 7-8) duplicates it in haec verba, with 
the insignificant exception that the word “appellant” has now been 
substituted for the word “petitioner” where it appeared in Mr. 
Blair’s supporting memorandum. As shall be shown, Mr. Blair 
deliberately refrained from reasserting the same argument on 
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24, 1960, this Court granted the petition for leave to 
appeal in forma pauperis, and the appeal was thereafter 
briefed, argued, and decided in due course. In appellant’s 
brief on appeal, counsel did not press the question of the 
confessions’ admissibility, though the underlying facts 
not only appeared in the joint appendix but also were 
recited in appellant’s Statement of the Case (Brief for 
Appellant, No. 16018, pp. 3-4), and in this Court’s opinion. 
As said before, the convictions were affirmed. Young v. 
United States, supra. 

On April 28, 1961, barely more than a month after 
affirmance, appellant filed his first motion pursuant to 
28 U.S.C. § 2255, alleging misjoinder of indictment counts 
and failure of the Government to elect between counts, 
both of which points had been presented and decided ad- 
versely to appellant on direct appeal; June 8, 1961, the 
trial judge summarily denied the motion (J.A. 4) and 
denied as well an application for leave to proceed in forma 
pauperis. August 11, 1961, this Court denied 2 renewed 
petition. Young v. United States, Misc. 1662, D.C. Cir., to 


the docket in which the Court is again respectfully refer- 
red. On November 21, 1961,‘ appellant transmitted to 
this Court the subject “Petition for Leave to Appeal in 
Forma Pauperis, etc.” (J.A. 8-10), which the Clerk of this 
Court in turn transmitted to the Clerk of the District 
Court (J.A. 7-8). The petition alleged, pertinently, as 
follows: 


That the Nature of the Appeal is as Follows: 
That There was an “involuntary” “confession” ad- 
mitted in evidence By The Trial Court. 


Questions Presented 


(1) Whether or not it was improper for the Trial 
Court to admit in evidence a “Confession” made by 


full briefing and hearing of the direct appeal, when, unlike the 
situation prevailing when the forma pauperis memorandum was 
filed, a full transcript was available. 


4We omit mention of an intervening motion for reduction of 
sentence in District Court (see J.A. 4-7). 
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The Petitioner during a time wherein Petitioner 
received “Constant” “Blows” on The Head From a 
“Blackjack”? 

(2) Whether or not it was improper For the Trial 
Court to admit in evidence a “second” “Confession” 
made at The Police Precinct during the 31-Hour 
Period The Petitioner was detained without the Bene- 
fit of Counsel. 


Apparently, the document in question was forwarded by 
the Clerk of the District Court to the trial judge for his 
consideration, and the matter was set for hearing Decem- 
ber 15, 1962, in the presence of appellant and his erstwhile 
appellate counsel Mr. Blair. This is the statement made 
by Mr. Blair (J.A. 11-13) : 


I will say this in this particular case. The points 
raised by the defendant here were raised by myself 
as his attorney when I wrote a memorandum in 
support of the request for an appeal in forma pau- 
peris. That, of course, was written before I had 
reviewed the transcript of the trial. * * * * 


* * * * 


** * After eee all of the facts in the case 


and after reviewing all the law applicable to the 
situation as the one who handled the appeal, I did 
not include this particular point in the appeal. So it 
was not brought to the attention of the Court of 
Appeals during the appeal. 

I would like to say this: That in the event if Your 
Honor has reviewed the transcript again and in your 
wisdom, if you feel this point should have been 
brought to the Court of Appeals, I will be more than 
delighted to do it or perhaps independent counsel 
should raise the point. As I said, I already made a 
decision at one time not to, and I did raise three 
points, all of which were passed on by the Court of 
eopesis palissed Coat gh 

t puts me in the situation in retrospect, perhaps, 
I could have raised this particular point * * * * 
* * * * 
** * After reviewing the transcript of the case 


and researching it, it was my considered opinion that 
it should not have been argued during the appeal. 
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Of course, great minds differ; and if Your Honor 
feels, knowing the case as you do, that it should have 
been raised I feel in all due deference in giving this 
defendant every right possible. I think perhaps the 
mechanics should be put in order to have that par- 
ticular point raised again in the Court of Appeals 
by some of the mechanics. Maybe we can use Section 
2255. I certainly want to have this man have every 
chance in the world to see that every point possible 
is explored. (All emphasis supplied.) 

The trial judge asked appellant whether he had any- 
thing to add to counsel’s statement; appellant indicated 
he did not, and acknowledged that he had “filed this 
motion in [his] own name” (J.A. 18). The court then 
took the matter under advisement (J.A. 14), later entered 
a memorandum (J.A. 15-6) and an order (J.A. 16) in 
which it recited that appellant’s petition had been treated 
as a motion pursuant to 28 U.S.C. § 2255 and, as such, 
denied on grounds that (1) “none of the issues raised in 
the motion are cognizable under Section 2255,” and (2) 
“as a matter of law * * * the motion, files and records 
conclusively show that the defendant is entitled to no 
relief” (J.A. 16). The court, however, granted appellant 
leave to appeal the denial without prepayment of costs 
and appointed new counsel to represent him on appeal 
(J.A. 16). After the appeal was docketed and appel- 
lant’s brief filed, appellee moved to dismiss pursuant to 
28 U.S.C. $1915(d) on grounds that the appeal was 
frivolous and had been improvidently allowed by the 
District Court; but, by order dated May 11, 1962, a 
Motions Division of this Court denied appellee’s motion. 


CONSTITUTIONAL PROVISION AND 
STATUTE INVOLVED 


This case involves the Fifth Amendment to the United 
States Constitution, which appears Brief for Appellant, 
pp. 5-6, and Title 28 U.S.C. § 2255 (1958). 


9 
ARGUMENT 


Absent A Showing Of A Miscarriage Of Justice In 
This Case, And In Circumstances Where Appellant 
Had Full Opportunity To Raise The Question On 
Direct Appeal But Deliberately Abandoned It, The 
Admissibility Of His Oral Admissions At Trial Is Not 
Cognizable On Motion To Vacate Sentence Under 
28 U.S.C. § 2255 


Appellant contends (1) that the so-called “confessions” 
in question, on this record,’ are involuntary as a matter 
of law, and (2) that in consequence, in the language of 
28 U.S.C. § 2255, “there has been such a denial or in- 
fringement of the constitutional rights of the prisoner as 
to render the judgment vulnerable to collateral attack,” 
thus entitling appellant to have the judgment vacated. 
Appellee assumes arguendo the validity of appellant’s first 
contention,’ but submits that the second is settled ad- 


5 This is not a case to be considered as though the § 2255 


mction had been summarily denied, i.e., denied without any sort 
of a hearing on the facts or law but solely on the basis of the 
motion and files and record of the case. A limited “hearing” has 
actually been held in the presence of the appellant and his court- 
appointed counsel, in which appellant, by his acknowledgement 
that he had nothing to add to his written motion, established 
that he rested on the files and record of the case and was in 
possession of no facts dehors the record that might be pertinent, 
and in which appellant’s attorney confirmed subjectively what 
might have been objectively inferred from the files of this Court, 
viz., that he had deliberately abandoned the points in question 
on full briefing and argument on direct appeal. 


6 Appellee cannot in good faith assert that the so-called “con- 
fessions” were voluntary as a matter of fact. This is precisely 
because of appellant’s failure to object at trial to the admissibility 
of his extra-judicial statements; had he done so, and had the 
lower court fully explored the question at the usual hearing out- 
side the presence of the jury, the relevant facts would have 
been clearer. Then, had the issue been submitted on a clear set 
of facts to the jury under appropriate instructions as to volun- 
tariness, we would now have an authoritative factual finding to 
work with. Such procedures not having been followed, the best 
we can say is that it is extremely doubtful that appellant’s extra- 
judicial admissions (for that is all they are) were “coerced” as 
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versely to appellant by Smith v. United States, 88 US. 
App.D.C. 80, 187 F.2d 192 (1950), cert. denied, 341 US. 
927 (1951); by the original panel opinion in Hodges v. 
United States, 108 U.S.App.D.C. 375, 381-3, 282 F.2d 858 
(1959) ; and by the opinion of the Court en bane on re- 
argument, Hodges v. United States, 108 U.S.App.D.C. 375, 
982 F.2d 858 (1960), cert. dismissed as improvidently 
granted, 368 U.S. 189 (1961). 


1. The Smith case arose under § 2255; at trial Smith 
had been represented by counsel, but he did not take a 
direct appeal. The allegations of the motion, if proved 
as alleged, established, at least in this Court’s view, that 


a matter of law. This is not a case, like Payton cited by appel- 
lant, of an officer in the seclusion of a police station extracting 
a detailed and full confession from a dazed and bloody arrested 
person. This is a case where, after appellant had entered the 
scene of the crime announcing that “this is a hold-up,” and after 
he had been subdued, he was merely asked in the presence of 
nonofficer witnesses to state again, as he had stated on entry, 
what his purpose had been. His reply was the same in substance 
as his spontaneous “this is a hold-up” announcement made as he 
had initially entered the premises and before any blood had been 
drawn. There is no reason to doubt the reliability and trust- 
worthiness of that reply. At the precinct, within minutes after 
appellant’s arrest, the reply was merely amplified. 

There is no suggestion of any overreaching on the part of the 
officers. Officer Duvall was plainly entitled to repel appellant’s 
initial assault; all the officers were authorized to arrest appellant 
for felony (assault with a dangerous weapon on Duvall) com- 
mitted in their presence, and to use reasonable force in effecting 
such arrest. The force applied was not unreasonable as a matter 
of law, the record being completely devoid of indication that the 
blows rendered appellant unconscious or inflicted debilitating 
injuries; appellant was coherent for at least the period immedi- 
ately following the crime and was not hospitalized after emergency 
treatment at D. C. General four hours after the event. Even ap- 
pellant’s own testimony at trial (Supp. J.A. 19) made no claim 
of “head injuries” as alleged below; the testimony was that 
appellant was “beaten,” where and with what effect we would 
be left to guess were it not for the hospital report indicating 
bleeding and swelling about the eye(s?) only. Causal connection 
between appellant’s oral admissions and whatever beating he may 
have received in being subdued by the officers is so tenuous on 
these facts that our assumption in the text would be unwarranted 
were it necessary for the Court to reach it. 


il 


the conviction had been secured on the basis of evidence 
obtained in violation of due process. The Court framed 
the question as “not whether such a deprivation of con- 
stitutional rights requires reversal upon an appeal but 
whether it provides basis for a motion to vacate under 
§ 2255.” 88 U.S.App.D.C. at 88. The Court noted both 
Supreme Court opinions which, like appellant’s argument 
here, state generally that habeas corpus (now, for federal 
prisoners, § 2255) is available to correct the denial of any 
constitutional right, and, on the other hand, uniform 
rulings of various courts of appeals denying collateral 
relief in coerced confession cases. This Court held, id. at 
85-6: 
* * * Reconciliation perhaps lies in the proper ap- 
plication of the principle so clearly set forth in Sunal 
v. Large [332 U.S. 174 (1947) ], that habeas corpus 
cannot be substituted for an appeal; see, also, Bowen 
v. Johnston [806 U.S. 19, 26-7 (1939) ]. Where the 
alleged error of the trial court is in the admission of 
evidence subject to correction on appeal, and there 


is representation by counsel, habeas corpus is not 


ee % 


the appropriate remedy. 


* * * * 


When, as in Bowen v. Johnston, supra, it is said 
that there has been a denial of “constitutional 
rights,” * * * the whole course of events is to 
be considered, not merely the erroneous admission 
of evidence claimed to infringe a right protected by 
the Constitution. Such admission alone does not re- 
sult in the denial of a constitutional guaranty so long 
as the error is subject to correction on appeal and 
there is no indication of any deterrent to appeal, such 
as lack of counsel. Accordingly, in such circum- 
stances, the method of correction must be direct, not 
collateral. Otherwise a motion under § 2255 becomes 
a substitute for the regular judicial process of trial 
and review. * * * ee had full opportunity to 
attack on his trial the evidence now challenged and 
to appeal on the basis of its erroneous admission if 
he so desired. 


If the above constitutes a correct statement of the law 
today, appellant’s quest for collateral relief is totally 
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meritless. Like Smith, appellant was represented at trial 
by Counsel; like Smith, he does not complain of “inade- 
quacy” or “ineffective assistance” of counsel (see 88 U.S. 
App.D.C. at 82). Counsel had full opportunity at trial 
to object to admission of the evidence now complained of; 
had he done so, it is likely the procedures sketched in 
Hodges (108 U.S.App.D.C. at 376-7) would have been 
followed. Not having objected at trial, appellant, as 
Payton in the Payton case cited in appellant’s brief, could 
still have urged on appeal that the admissions on the face 
of the record were “coerced” as a matter of law, and that 
the Court could reach the point, notwithstanding the 
failure to object below, under the “plain error” rule, 
Fep.R.Crim.P. 52(b). See Payton. In fact, appellant’s 
erstwhile appellate counsel, Mr. Blair, did urge the point 
preliminarily on petition for leave to appeal in forma 
pauperis, but before he had the benefit of a full tran- 
script; after he had the transcript, and with full aware- 
ness of the existence of the Payton case which he had 
relied on in the memorandum in support of the petition 
(see supra, p. 5, n. 8), counsel in the exercise of his 
judgment deliberately and consciously failed to re-tender 
the argument on full briefing and oral hearing. Appel- 
lant has made no claim that Mr. Blair exercised his judg- 
ment in bad faith or was otherwise inadequate in his 
representation. The points Mr. Blair actually did present 
were on their face substantial, and, from the Court’s 
opinion (Young v. United States, supra), it may be said 
perhaps that only the Hirabayashi rule saved a reversal 
on one of the two counts. Moreover, were the admission 
of the evidence in question so obviously in violation of 
appellant’s constitutional rights “as to render the judg- 
ment vulnerable to collateral attack” (28 U.S.C. § 2255), 
this Court, with the entire record before it, indeed, re- 
citing in its opinion the very evidence now complained of, 
could have reached the question regardless of counsel’s 
failure to present it. GENERAL RULE 17(g). The fact that 
it did not weighs heavily if not conclusively against the 
present contention of blatant constitutional infraction. 
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Cf. Lampe v. United States, 110 U.S.App.D.C. 69, 288 
F.2d 881 (1960), cert. denied, 368 U.S. 958 (1962). 

And within the meaning of the Smith case, and Sunal 
v. Large therein cited, in no case coming to this Court has 
it been more apparent than here that § 2255 is being used 
to make do for an appeal. For in the lower court, appel- 
lant in effect asked the trial judge to review the tran- 
script of trial—the same transcript that had been before 
this Court on direct appeal—and rule on the “coerced 
confession” point as though he were an appellate judge, 
sitting, however, in judgment of his own trial; nowhere 
is this more clearly shown than in Mr. Blair’s argument: 
“T think perhaps the mechanics should be put in order 
to have that particular point raised again in the Court 
of Appeals by some of the mechanics. Maybe we can use 
Section 2255” [sic]. Procedurally, the case here is no 
different from what it would have been had appellant, 
rather than repairing to the District Court under § 2255, 
moved directly in this Court to reopen his direct appeal 
for the purpose of presenting a point which he could 
have presented, but did not present, in the appeal already 
decided—long after the expiration of the time for rehear- 
ing. GENERAL RULE 26. Section 2255 should not, we submit, 
be available for raising what are really points fully avail- 
able on direct appeal: any appellate lawyer, after having 
lost an appeal, can usually think of a point once rejected 
by him as insubstantial for appeal but which, with the 
benefit of hindsight, he regrets not having included on 
the chance it might have been the straw to break the 
camel’s back; if such a point could be raised as an after- 
thought, there would be no end to appellate rehearings, 
and appeals would in effect be a series of piecemeal 
attacks on a single judgment; if one ground does not 
succeed, move for rehearing on another. That is in 
substance what appellant is trying to do here. 

2. The original panel opinion in Hodges, supra, re- 
adopted Smith as a correct statement of the law. The 
Court there said, 108 U.S.App.D.C. at 383: 
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We remain of the view that the right to appeal may 
not be abandoned and resort had to section 2255 
whenever the conviction rests on evidence admitted 
at the trial in violation of a constitutionally pro- 
tected right. Otherwise the appellate process to cure 
error in the admission of evidence would be pro tanto 
atrophied. One under sentence by a federal court 
could simply ignore his right of appeal and resort to 
section 2255 at any time * * *. 
* * * * 

We are therefore constrained in the present status 
of Supreme Court decisions to hold that * * * col- 
lateral attack is not available in the complete absence 
of any attempt to excuse the failure to appeal, and in 
the absence also of a showing that collateral remedy is 
required in order to avoid manifest injustice. We add 
these qualifications in deference to the flexibility to 
be accorded section 2255 consistently with the pur- 
pose and tradition of the Great Writ, of which 
section 2255 is a complement. * * * * 

In Hodges, there had been no direct appeal; here, there 
has been a direct appeal. But this appellant’s deliberate 
and conscious failure to raise on appeal the question now 
presented on § 2255 is tantamount, as to that question 
alone, to “a conscious election not to appeal.” Larson v. 
United States, 275 F.2d 673, 679 (5th Cir. 1960), cited 
approvingly by the author of the original Hodges opinion 
in his later partial concurrence and dissent, 108 U.S.App. 
D.C. at 380. Under the original Hodges opinion, there- 
fore, collateral attack in the circumstances of this case 
would be unavailable except upon a showing that a 
collateral remedy is necessary “in order to avoid mani- 
fest injustice.” Id. at 388. That takes us to the Hodges 
case on reargument. 

3. On reargument en banc, Hodges held, id. at 377, that 
“absent a showing of a real miscarriage of justice, * * * 
we must hold to the general rule that the admission of a 
confession at a plenary trial is not subject to collateral 
attack under Section 2255 on the ground that the con- 
fession was coerced * * * *.” Hodges, en banc, is thus 
consistent with both Smith and the original Hodges 


opinion except so far as it rejects the Smith reservation 
that the scope of collateral review may at times be 
enlargeable upon showing that direct appeal was thwarted 
through ignorance of the prisoner or lack or inadequacy 
of counsel; here, of course, the Smith reservation is not 
yelevant because appellant had a direct appeal and the 
failure to present therein the poin‘; now urged was coun- 
selled and deliberate, not a neglectful error of an un- 
counselled, lay prisoner. Thus, under Smith and both 
Hodges opinions, the point appellant seeks to raise is 
cognizable under § 2255 only if appellant can show “mani- 
fest injustice” or a “real miscarriage of justice” (we 
submit the two are equivalent) in the underlying 
conviction. 

4. Appellee submits appellant has failed to make the 
required showing, and that no such showing could be 
made. In addition to the considerations outlined supra, 
pp. 9-10, n. 6, appellee recapitulates the record in these 
respects: That appellant entered Jimmie’s Bar and Grill 
on the night in question with a open knife in his hand 
and assaulted Officer Duvall who was staked out there is 
amply established; the fact is corroborated by the testi- 
mony of a nonofficer bystander (Supp. J.A. 7). On that 
evidence alone, the judgment of conviction on the count 
of assault with a dangerous weapon is sufficient to sustain 
appellant’s custody under concurrent sentences. See Young 
v. United States, supra; cf. Heflin v. United States, 358 
U.S. 415 (1959). The tenor of both of appellant’s extra- 
judicial admissions that came unobjected-to into evidence 
had little to do with the assault with a dangerous weapon 
count. They went to not what actually happened, but what 
appellant’s purpose in entering Jimmie’s was, their rele- 
vancy being that appellant was also charged with assault 
with intent to rob, on which specific intent had to be 
established. That element was demonstrated primarily 
through appellant’s own exclamation, made as he entered 
the premises and therefore before any blood was drawn, 
that “this is a hold-up.” After he had been subdued, and 
in response to but a single question placed to him in the 
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presence of nonofficers, appellant only repeated in essence 
that he had come to hold up the place. The later extra- 
judicial statement filled in more of the details. The state- 
ments in question, and their surrounding context, have 
absolutely nothing in common with the usual pattern of 
coerced confession cases, as appellant seeks to insinuate: 
the picture of a bloody and dazed prisoner, subjected to 
prolonged and intensive questioning while held in some 
outlying precinct, without food and rest, without being 
given opportunity to consult with counsel or friends, and 
forced to give and sign a full, detailed confession as the 
price of avoiding pain and harassment, is as detached 
from the realities of this record as the contention that 
constitutional points may be raised at any time is 
detached from the course of decision under §2255. 


CONCLUSION 


Wherefore, it is submitted that the order of the District 
Court denying appellant’s motion pursuant to 28 U.S.C. 


§ 2255 be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


NATHAN J. PAULSON, 
Agpott A. LEBAN, 
Assistant United States Attorneys. 
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JOINT APPENDIX 


[Filed October 7, 1960] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
v. * Criminal No. 1115-59 


FRANCIS M. THOMPSON 


SAMUEL E. YOUNG, 
Defendants : 


[ Filed Oct. 7, 1960] 


203 Washington, D. C. 
February 4, 1960 


The above-entitled action came on for further trial on the merits, 
before the HONORABLE LEONARD P. WALSH, United States District 
Judge, anda Jury, at 10 o'clock a. m. ’ 

* baad * * * 
211 OPENING STATEMENT ON BEHALF OF DEFENDANT YOUNG 

MR. BOGEN: Ladies and gentlemen of the jury, Defendant Young's 
story in no way conflicts with the story of Mr. Thompson; as a matter 
of fact, they both dovetail and they both support each other. 

The Defendant Young earlier that evening had gone by and picked 
up a friend by the name of Mr. Green. He and Mr. Green went to his 
sister's house for a short while and then from there they went to a bar 


by the name of Chip's which is not far from the place, Jimmy's Grill, 


where this all took place. 

While they were at Chip's place, the Defendant Young ran into 
Officer Duvall and of course he knew Officer Duvall to be a police officer 
and Officer Duvall, I guess, had seen the defendant around before. 
Officer Duvall had asked the Defendant Young to take his friend, this 

fellow Green, home because Green had had too much to drink. 

The defendant took Green home or drove Green to the Defendant Young's 
sister's house, stayed there for a little while, then he went up to his 
apartment near Kennedy Street. He hada conversation with some girl 

that lives there and talked to her for awhile and then from there he went 

to the Kennedy Theater, where he used to be a motion picture projectionist, 
I guess it would be, and he intended from there to go back to his sister's 
house because his sister was leaving for Virginia the next day and she had 
requested the defendant to watch her children. 

The defendant was driving his sister's car at this time. He took 
the car and he was driving down to go to his sister's house and he stopped 
and parked his car in order to pick up some coffee and sandwiches. He 
got out of his car, which was parked across the street from Jimmy's 
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Grill, crossed over and was walking past Jimmy's Grill to get to a carry 
out shop which was on the corner. As he went past Jimm's Grill, he 
noticed there was a scuffle downstairs in the areaway and suddenly two 
police officers rushed out and grabbed him and of course at this time he 
did not know they were police officers, they were men in civilian clothes 
and he didn't know what to think, so he had to put up a scuffle. 

He was subdued and very severely beaten and as a result, he went 
to the hospital, was there for seventeen days with a fractured skull. 

We will attempt to prove that Defendant Young never saw the 
Defendant Thompson before in his life, never knew him, never heard of 
him. We will attempt to prove that he had no opportunity to get together 
and plan such a robbery, that every moment of his time was accounted 
for up until the time that this incident took place. | 

We will attempt to prove that he is an innocent victim of some 
mistaken assumption on the part of the police officers that he was in- 
volved in some sort of a robbery. We will also prove that the defendant 
never carried a weapon, never carried a knife, did not own a knife, and 
that the knife that was introduced into evidence is not his, it is something 
he has never seen before, and at the conclusion of our case, of course, 
we will attempt to show or to convince you that he is absolutely innocent of 
the charge and it is just an unfortunate circumstance that: he happened to 


be at the wrong place at the wrong time and finds himself in this trouble 
which he is in today. | 


* 


[ Filed June 8, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 
Vv. Criminal Case No. 1115-59 
SAMUEL E. YOUNG ) 
ORDER 

This matter having come before the Court on a motion to vacate 
judgment and conviction pursuant to Title 28, Section 2255, and it ap- 
pearing to the Court that the motion, files and record conclusively show 
that the defendant is entitled to no relief, it is by the Court this 7th 
day of June, 1961, 

ORDERED that the motion be and the same hereby is denied. 


/s/ Leonard P. Walsh 
Judge 


[ Certificate of Service ] 


[ Filed Oct. 5, 1961] 
MOTION FOR REDUCTION SENTENCE 
Come I, Samuel E. Young, Petitioner, writing this Motion For 


Reconsideration of Prior Pleading to reduce my sentence received in 
your Court. A total of Three (3) to Nine (9) years. Am asking This 
Honorable Court For a Reduction of Sentence. My Petition states, 
That the following Statements will show conclusively and can be verified, 
My Petition warrants this request, For a Reduction of Sentence. 

Since my confinement my mother has become incapacitate to the 
extend, that she is a semi-invalid and her advance age continues to con- 
tribute to her illness. Prior to my confinement, I assisted my mother 
financially. Where as of now, her condition is becoming so acute, she 
needs me for that reason. I beseech to This Honorable Court to con- 
sider This Plea. 


I have alway been incline to work for a livehood. And again the 


Probational Record will verify these statements. I were a Projetornist 
at the Pitts Theater, Fredericksburg, Va.- for a period of eight (8) 
stright years, before contraveneing the law. 

My petition states as following, since my confinement I have strive 
with the utmost consistence to rehabitate myself. Petition say's Iam 
without a doubt, prepared to accept my Civic responsibilities. Have 
reflect on my past life and is now aware of that which was instrumental 
in my going astray of the law. | 

The petitioner's above statements points out to this Court that 
petitioner have recuperated morally, in a period of approximately 
Twenty Three (23) months, less than the time prescribe. Ask this 
Honorable Court for a Reduction of Sentence. : 

This Petitioner awaits a reply from this Honorable Court and pray 
such a decission will be favorable; i 

U. S. Code. Title 28, Chapter 151; Declaratory J udgment - Sec. 
2201 Creation of Remedy; States: 

In a case of actual controversy its Jurisdiction except with respect to 
Federal Taxes, any court of the United States upon the filling an appro- 
priate pleading may declare the rights and other legal relations of any 
interested party seeking such declartion whether or not further relief 
is or could be sought. Any such declaration shall have ‘the force and 
effect of a final judgment or decree and shall be reviewable as such. 
(June 25, 1948, ch. 646. 11, 62 Stat. 964; May 24, 1949 ch. 139, (111, 
63 Stat 105); | 

I submit this Motion For Reduction of Sentence and supplication 
upon the merits pretaining to my case. In writing this Motion to The 
Honorable Judge Leonard P. Walsh, for a reduction of my sentence. I 
refer to (Wilson vs. Bell 137, 2d, 716) states, in Criminal Case, The 
judgement is the pronouncement of a presiding Judge. The Judge to whom 
this amendment is presented, may in interest of justice permit or require 
its amendment, especially where product is of the appellants own enex- 


perience draftsman ship. 


PROOF OF SERVICE 
I, Samuel E. Young, being first duly sworn according to law, on 
oath, depose and say that I am the Petitioner in the above entitled cause 
and that I have this-36th- day of Oct. 1961 mailed a copy of the foregoing 
Petition, Motion For Reduction of Sentence postage prepaid to Judge 
Leonard P. Walsh, U. S. District Court, Washington 1, D. C. and to 
David C. Acheson, U. S. Court Washington 1, D. C. 


/s/ Samuel E. Young 
Petitioner 


[ Jurat] 


State of Virginia ) 
County of Fairfax) 


I, Samuel E. Young, being first duly sworn according to law on 
oath, deposes and say that the matters and things stated in the foregoing 
Petition, Motion For Reduction of Sentence by me subscribed as facts 
are true and that those, matters and things stated therein as upon 
information that I belive to be true. 


/s/ Samuel E. Young 
Petitioner 


[ Surat] 


AFFIDAVIT IN SUPPORT OF, 
"MOTION FOR REDUCTION OF 
SENTENCE." 


I, Samuel E. Young, being first duly sworn according to law, 
depose and say that I am the Petitioner above entitled cause and in 
support of my Motion For Reduction of Sentence For Leave to Proceed 
in cause without being required to prepay fees or costs states as follows: 

1. That Iam a citizen of The United States. 
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2. That because of my poverty I am unable to pay costs of said 


action. 
That I am unable to give security to the same 
That I belive I am entitled to the redress I seek in said action. 
That the nature of my cause of action were briefly stated. 


/s/ Samuel E. Young 
Petitioner 


[ Filed Oct. 24, 1961] 
October 10, 1961 

Judge Walsh 

Motion filed in proper person 

Defendant: Samuel E. Young 

Case No.: 1115-59 

Motion: Motion for reduction of sentence. 

PLEASE RETURN TO THE ASSIGNMENT OFFICE, 

[Oct. 19-1961 Denied /s/ Leonard P. Walsh] 


November 22, 1961 
District Court Criminal No. 1115-59 - United States.v. Young 


Samuel E. Young 
Box 25 
Lorton, Virginia 


Dear Sir: 
Receipt is acknowledged of an original and three copies of your 
paper entitled petition for leave to prosecute appeal in forma pauperis. 
I have inquired of the Clerk of the District Court and have been 
informed by him that your motion for reduction of sentence filed on 
October 5, 1961 was denied by the District Court on October 24, 1961, 
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and that no application for leave to prosecute an appeal without prepayment 
of costs has been filed in that Court in said case. I am, therefore, trans- 
mitting your petition to the Clerk of the District Court for his attention. 

Yours very truly, 

JOSEPH W. STEWART, Clerk 

By: 


James N. Menendez 
Deputy Clerk 


cc: Harry M. Hull, 
Clerk, United States District Court 
for the District of Columbia 
United States Court House 
Washington 1, D. C. 


[ Filed Nov. 24, 1961] 


PETITION FOR LEAVE TO PROSECUTE 
APPEAL IN FORMA PAUPERIS - AND 
AFFIDAVIT IN SUPPORT THEREOF 


The Petitioner, Samuel E. Young, being first duly sworn, on oath 
depose and say. That he is a Citizen of The United States and The 
Petitioner in the above entitled cause; That he is unable to pay the costs 
of said Appeal, or to give security for the same; and that he believes 
that he is entitled to redress. Your Petitioner further states that sub- 
sequent to the entry of the judgement in this case, an application, ac- 
companied by an Affidavit in conformity with Sec. 1915, Title 28 U. S. 
Code, was on this 13th day of Nov. 1961, made to the trial court to -- 
permit the Petitioner to prosecute an Appeal therein In Forma Pauperis, 
thereby enabling the Trial Judge to certify whether or not the appeal was 
taking in good faith, and that the Trial Court on the 15th day of Nov. 1961, 


denied. Your Petitioners Application to proceed on appeal, and, the 
Trail Court stated as follows: 
"Leave to appeal without costs, Denied." 


9 


The applicable statue, Act of July 20, 1892, 27 Stat. 252, as ammended 
36 Stat. 866 (1910); 42 Stat. 666 (1922), 28 U.S.C. Section 832 provides 
that any citizen, upon filing the prescribed Affidavit may, upon the order 
of the Court Commence and prosecute. . . An appeal to the Circuit Court 
of Appeals . . . in such suitor acticn, including all appallate proceedings, 
unless the Trial Court shall certify in writing that in the opinion of the 
Court such appeal . . . is not taken in good faith. 

That the Trial Court in the instant case failed to show whether 
the appeal was - or was not- taken in good faith. | 

That the nature of the Appeal is as follows: That there was an 
"involuntary™'confession” admitted in evidence by the Trial Court. 

Questions presented: | 

1. Whether or not it was improper for the Trial Court to admit 
in evidence a "Confession" made by the Petitioner during a time wherein 
Petitioner received "Constant blows" on the head from a blackjack? 

2. Whether or not it was improper for the Trial Court to admit 
in evidence a "second" "confession" made at the Police Precinct during 
the 31-hour period the Petitioner was detained without the benefit of 
Counsel? 

Wherefore, the Petitioner prays that he be allowed to docket 
and proceed with his appeal in this Court, without being required to prepay 
fees or costs, or to give security therefore, and that he be allowed to 
file an original and six copies of a typewritten brief and appendix thereto 
in lieu of printing the same. 


/s/ Samuel E. Young 


Petitioner, 
Pro-Se. 

#19891 - Box 25. 
Lorton, Virginia | 


State of Virginia ) 
County of Fairfax) 


I, Samuel E. Young, being first duly sworn, according to law, on 
oath depose and say that the matters and things stated in the foregoing 
Petition and Affidavit by me subscribed as facts are true, and that those 
matters and things stated therein as upon information and belief I believe 
to be true. 


ss: 


/s/ Samuel E. Young 
Petitioner, Pro - se, #19891 - 
Box 25, 

Lorton, Virginia 


PROOF OF SERVICE 

I, Samuel E. Young, being first duly sworn, according to law, 
on oath depose and say that I am the Petitioner in the above entitled 
cause and that I have this 20th day of Nov. 1961, mailed a copy of the 
foregoing Petition and Affidavit, postage paid to David C. Acheson, U. S. 
Attorney, U. S. Courthouse, Washington,1, .D. C. and Donald Clemmer, 
Director, Dept., of Corrections, Municipal Center Bldg., Washington, 
D.C. 


/s/ Samuel E. Young 
Petitioner 

Box 25, 

Lorton, Virginia 


November 28, 1961 


JUDGE WALSH 
Motion filed in proper person 
Defendant: Samuel E. Young 
Case No.: 1115-59 
Motion: Petition for leave to prosecute Appeal in forma pauperis and 
affidavit in support thereof. 
[Set for hearing] [Criminal Clk's Office] 
PLEASE RETURN TO THE ASSIGNMENT OFFICE. 
Jacket in chambers. 


Washington, D. C., 
Friday, December 15, 1961 


The above-entitled matter came on for hearing on petition for 
leave to prosecute appeal in forma pauperis and affidavit in support 
thereof before HONORABLE LEONARD P. WALSH, United States 
District Court Judge, at 10:41 a. m. 

* * * 
PROCEEDINGS 

THE COURT: All right, Mr. Young, you can step over here. 

Mr. Blair, do you have anything you want to say first? 

MR. BLAIR: Yes, I would like to say this, Your Honor. As you 
know, I was not the trial counsel in this case. It was Mr. William 
Bogen, and I was appointed in May 1960 to support Mr. Young's appeal in 
forma pauperis. That was granted, and there was an appeal. The brief 
was submitted in November 1960, the decision was in March 1961, 
and again in June 1961 I appeared on behalf of the defendant on a 2255. 

I will say this in this particular case. The points raised by the 
defendant here were raised by myself as his attorney when I wrote a 
memorandum in support of the request for an appeal in forma pauperis. 
That, of course, was written before I had reveiwed the transcript of 


12 


the trial. And the record should show, of course, that during the appeal 
the point now raised was one involving the oral confessions made by Mr. 
Young. 

The record will show that these oral confessions were in fact 
made; and if the transcript is again reviewed, it will show that the first 
oral confession came after Mr. Duval, the policeman involved, had 
used his blackjack to subdue this particular defendant, Mr. Young. 

It will also show that the second oral confession was made at the 
police station -- I believe it was twenty minutes after they were in the 
police station -- and before Mr. Young was taken before a committing 
magistrate. 

It was the opinion then -- after knowing all this from reading the 
transcript, of course, it is true that the record also shows, if the jury 
believed Mr. Duval, that Mr. Young, as soon as he came in the store, 
said, "This is a holdup." 

There was independent evidence other than these oral confessions. 
After reviewing all of the facts in the case and after reviewing all the 
law applicable to the situation as the one who handled the appeal, I did 
not include this particular point in the appeal. So it was not brought to 

the attention of the Court of Appeals during the appeal. 

I would like to say this: That in the event if Your Honor has reviewed 
the transcript again and in your wisdom, if you feel this point should have 
been brought to the Court of Appeals, I will be more than delighted to 
do it or perhaps independent counsel should raise the point. As I said, 

I already made a decision at one time not to, and I did raise three points, 
all of which were passed on by the Court of Appeals; and, truthfully, 

they indicated some of the points raised had merit, but they affirmed 
the conviction because in this case they raised the Hirabayashi case, I 


think it is, where the counts herein are concurrent so that error, if any, 
was in the second count; so, therefore, they didn't reach all of my points 
on appeal. 

It puts me in the situation in retrospect, perhaps, I could have 
raised this particular point, only as one who has hada good many years 
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of appellate work, I felt the others had a great deal of merit andI -- 

THE COURT: That is, when you say this particular point you 
mean the confession? 

MR. BLAIR: The confession, the point that is now brought up. 

I did bring it up in the first place on the memorandum, that is, before I 
reviewed the transcript. After reviewing the transcript of the case and 
researching it, it was my considered opinion that it should not have been 
argued during the appeal. , 

Of course, great minds differ; and if Your Honor feels, knowing 
the case as you do, that it should have been raised, I feel in all due 
deference in giving this defendant every right possible, I think perhaps 
the mechanics should be put in order to have that particular point raised 
again in the Court of Appeals by some of the mechanics. Maybe we can 

use Section 2255. I certainly want to have this man have every 
chance in the world to see that every point possible is explored. 

THE COURT: Mr. Young, do you want to add ae 

THE DEFENDANT: No, sir. : 

THE COURT: You had filed this motion in your own name? 

THE DEFENDANT: Yes, sir. 

THE COURT: Do you want to add anything? 

THE DEFENDANT: No, sir. 

THE COURT: What? 

THE DEFENDANT: No, sir. 

THE COURT: All right. You may be seated over , there. 

MR. FLANNERY: Your Honor, I think Mr. Blair acted wisely in 
not raising that point in the Court of Appeals. Of course, as he said, 
he has had many years of experience in appellate work; and it is apparent 
to me, based on my experience, that if he had raised the point he would 
have raised a point that was clearly frivolous as a legal matter. 


I would say, therefore, that the defendant's pro se motion should 
now be denied. | 
THE COURT: All right. The Court will not pass on it at this time. 
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I will go back over the motion. The Court feels that the point that is now 
under discussion was clearly brought out at the time of trial and that 

the Smith and the Opera case in the Supreme Court control. The Forti 
case in this jurisdiction having been modified, there was certainly sub- 
Stantial independent evidence from which the jury could infer the trust- 
worthiness of the admissions in the case; but in fairness to this defendant, 
the Court will go over the matter; and I will notify you. 

MR. BLAIR: Your Honor, it is Suggested that since I did explore 
and did cite some cases in the memorandum in support of the request for 
an appeal in forma pauperis, I didn't take up the point, I cited some 
cases that might be of interest to you. 

THE COURT: All right. Anything further? 


(The hearing was concluded at 10:49 a. m.) 
x* * * * 


[ Filed Dec. 15, 1961] 


On this 15th day of December, 1961, came the Attorney of the 
United States; the defendant in proper person and by his attorney, Forbes 
Blair, Esquire; whereupon the petition of the defendant for leave to pro- 
Secute Appeal in forma pauperis and affidavit in support thereof, coming 
on to be heard, after arguments of counsel, is by the Court taken under 
advisement. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 


LEONARD P, WALSH 
Present: Presiding Judge 
United States Attorney Criminal Court # _ 


By Thomas Flannery | HARRY M. HULL, Clerk 


Assistant United States Attorney By /s/ Daniel J. Mencobani 


Harry Kaitz Deputy Clerk 
Official Reporter 


[ Filed Dec. 21, 1961] 
MEMORANDUM 

This matter comes before the Court on the Defendant's petition 
for leave to prosecute an appeal in forma pauperis with an affidavit 
attached in support thereof. 

While the petition was filed pro se, a hearing was held on the petition 
wherein Defendant was represented by counsel, and argument on the 
petition was made by defense counsel and counsel for the Government. 

The Court meanwhile has reviewed the record, and all of the papers 
on file in the case. 

It is noted that the Defendant filed a motion to vacate judgment and 
conviction pursuant to Title 28, Section 2255, alleging "his conviction 
was accomplished by reason of misjoinder and a failure of the Government 
to elect to prosecute on one or the other of such counts,'’ and asked 
inferentially for all other relief to which he was entitled. After hearing 
in open court, that motion was denied by this Court on June 8, 1961, 


the Court having entered an order and findings of fact and conclusions of 


law. 

A subsequent motion for reduction of sentence filed (pro se) on 
October 5, 1961, was denied by this Court on October 19, 1961. 

In his instant petition, the Defendant claims for the first time as 
the basis for his appeal that there was an "involuntary confession" 
admitted in evidence by the trial court. The Court has treated this new 
matter as a motion to set aside sentence pursuant to Title 28, Section 
2255, U. S. Code. Thereupon, after consideration of the motion, argu- 
ment of counsel, the files and records in the case, the Court finds that 

none of the issues raised in the motion are cognizable under Section 
2255, and the Court therefore concludes as a matter of law that the 
motion, files and records conclusively show that the Defendant is entitled 
to no relief. Hodges v. U. S., 108 U. S. App. D. C.:375, 282 F. 2d 
858, cert. dismissed as improvidently granted, 30 L. Ww. 440. 
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Counsel for the Government will submit an order denying 
Defendant's motion. Counsel for Defendant, meanwhile, will submit 
an order granting leave to prosecute an appeal in forma pauperis. 


/s/ Leonard P. Walsh 
Judge 
December 21, 1961 


Thomas A. Flannery, Esq. 
Assistant United States Attorney 


Forbes W. Blair, Esq. 
710 - 14th Street, N. W. 


[ Filed Dec. 22, 1961] 


ORDER 

This matter having come on for hearing on the defendant's 
petition requesting leave to prosecute an appeal in forma pauperis, which 
has been considered by the Court as a motion to set aside sentence pur- 
suant to Title 28, Section 2255 of the United States Code, and the Court 
having considered the motion, the arguments of counsel and the files and 
records in the case, the Court finds that none of the issues raised in 
the motion are cognizable under Section 2255 and the Court concludes as 
a matter of law that the motion, files and records conclusively show that 
the defendant is entitled to no relief and it is therefore 

ORDERED, this 22nd day of December, 1961, that the defendant's 
motion be and the same is hereby denied. 


/s/ Leonard P. Walsh 
JUDGE 


